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Note to User

Throughout this agreement there are footnotes intended to guide you in tailoring this Agreement to your needs.  Obviously, before completing it all footnotes should be stripped out.  

As a general caution, precedents should never be followed slavishly and always require a degree of thought before setting the final form of words.  If you have any doubt about the meaning or effect of any clauses you should take legal advice.  

This precedent was produced for PMP members by Ashfords' IP Department whose contact details can be obtained from www.ashfords.co.uk.

THIS AGREEMENT is made on                                                          200[ ]

BETWEEN
(1)
[                                  ] of [                                   ] (“Supplier”);1 and

(2)
[                                  ] of [                                   ] (“Client”)2
INTRODUCTION3
(A)  The Client wishes to engage the Supplier’s services in accordance with the Work Plan.

(B)
The parties have agreed that the Supplier will supply its services to the Client in accordance with the Work Plan and the terms and conditions set out below.

AGREED TERMS
1. Definitions and Interpretation

1.1. Definitions

In this agreement, including the introduction:

	"Advisers"
	In relation to a person means professional advisers advising that party in connection with this agreement;

	"Applicable Law"
	Means any law (including common law or other binding law), statute, regulation, code, ordinance, rule, judgement, order, decree or directive or any determination by or requirement of a Competent Authority or interpretation or administration of any of the foregoing by a Competent Authority;

	"Business Day"
	Means a day other than a day which is a Saturday, Sunday or public holiday in England;

	"Commencement Date"
	Means [specify date];4

	"Competent Authority"
	Means any national, state or local governmental authority, any governmental, quasi-governmental, judicial, public or administrative agency, authority or body, any court of competent jurisdiction and any local national or supranational agency, inspectorate, minister, ministry, official or public or statutory person (whether autonomous or not) acting within their powers and having jurisdiction over this agreement or any of the parties;

	"Confidential Information"
	Has the meaning given in clause 8;

	"Encumbrance"
	Includes a mortgage, lien, pledge, right of pre-emption, option, covenant, restriction, lease, trust, order, decree, title defect or any other security interest or conflicting claim of ownership or right to use or any other third party right;

	"Finished Product"
	Means the materials created by the Supplier  pursuant to this agreement and delivered to the client for use as the end product of the Services.

	"Force Majeure"
	Means any event which is beyond a party's reasonable control, including such events as war, industrial action, floods or Acts of God;

	"Insolvency Event"
	In relation to a person means any of the following events:

(a) a meeting of creditors of that person being held or an arrangement or composition with or for the benefit of its creditors (including a voluntary arrangement as defined in the Insolvency Act 1986) being proposed by or in relation to that person;

(b) a charge holder, receiver, administrative receiver or other similar person taking possession of or being appointed over or any distress, execution or other process being levied or enforced (and not being discharged within seven days) on the whole or a material part of the assets of that person;

(c) that person ceasing to carry on business or being deemed to be unable to pay its debts within the meaning of section 123 Insolvency Act 1986;

(d) that person or its directors or the holder of a qualifying floating charge giving notice of their intention to appoint, appointing or making an application to the court for the appointment of, an administrator;

(e) A petition being presented (and not being discharged within 28 days) or a resolution being passed or an order being made for the administration or the winding-up, bankruptcy or dissolution of that person; or

the happening in relation to that person of an event analogous to any of the above in any jurisdiction in which it is incorporated or resident or in which it carries on business or has assets;

	"Loss"
	Means any loss, damage, liability, demand, claim, recovery, judgement, execution, fine, penalty, charge and any other cost and expense of any nature or kind whatsoever, including any costs of recovery on a full indemnity basis;

	"Payment Schedule"
	Means schedule 3, which specifies the fees to be paid by the client to the Supplier and the date(s) of (and any terms required to be fulfilled prior to) payment of these fees by the Client to the Supplier;

	"Preparatory Materials"
	Means materials created by the Supplier in the course of this agreement not embodied in the Finished Product.

	"Proprietary Tools"
	Means any materials or products developed and/or created by or on behalf of the Supplier prior or subsequent to the date of this agreement which do not contain anything proprietary of or about the Client and which could be re-used in respect of the development and/or creation of other materials or products for other clients in the future or has previously been used for such purposes;

	"Representatives"
	In relation to a person means the directors, officers, employees, agents, sub-contractors and consultants of, and individuals seconded to work for that person;

	"Services"
	Means the services referred to in clause 2.1.

	"Supplier's Fee"
	Means the sums to be paid by the Client to the Supplier in accordance with the Payment Schedule;

	"Supplier's Expenses"
	Means all expenses reasonably and properly incurred by the Supplier in providing his Services under this agreement, including the cost of raw materials, travel and accommodation;

	"Work Plan"
	Means the services of the Supplier to be provided by the Supplier to the Client under this agreement which are described in schedule 1, including details of any products of the services to be provided by the Supplier to the Client; and5

	"Work Schedule"
	Means such times, dates and locations at which the Supplier has agreed to provide his services and the products of his services. A copy of the Work Schedule is set out in schedule 2.


1.2. Interpretation

In this agreement:

1.2.1. reference to:

1.2.1.1.  any statute or statutory provision includes a reference:

(A)
to that statute or statutory provision as from time to time consolidated, modified, re-enacted (with or without modification) or replaced by any statute or statutory provision; and

(B)
any subordinate legislation made under the relevant statutory provision;

except to the extent that any such consolidation, modification or re-enactment coming into force after the date of this agreement would increase or extend the liability of a party under this agreement;

1.2.1.2.  the singular includes the plural and vice versa and any gender includes other genders;

1.2.1.3.  the "introduction" or to a "clause" or "schedule" is a reference to the Introduction or the relevant clause or schedule of or to this agreement;

1.2.1.4.  a person includes all forms of legal entity including an individual, company, body corporate (wherever incorporated or carrying on business), unincorporated association, governmental entity and a partnership, and, in relation to a party who is an individual, his legal personal representative(s);

1.2.1.5.  a party or the parties means a party or the parties to this agreement and includes permitted assigns; and

1.2.1.6.  "this agreement" includes this agreement as amended or supplemented from time to time.

1.2.2. the words "include", "including" and "in particular" are to be construed as being by way of illustration or emphasis only and are not to be construed so as to limit the generality of any words preceding them;

1.2.3. the words "other" and "otherwise" are not to be construed as being limited by any words preceding them;

1.2.4. the table of contents and the headings to clauses and schedules are to be ignored in construing this agreement; and

1.2.5. a reference to any English legal term for any action, remedy, procedure, judicial proceeding, legal document, legal status, or legal concept is, in respect of any jurisdiction other than England and Wales, deemed to include what most nearly approximates in that jurisdiction to the English legal term.

1.3. The schedules form part of this agreement as if set out in full in this agreement and a reference to "this agreement" includes a reference to the schedules.

2. 
Engagement of the Supplier

2.1. The Client hereby engages the Supplier on the terms of this agreement for the purpose of providing the Services to the Client as set out in the Work Plan and in accordance with the Work Schedule.

2.2. In consideration of the Supplier's Fee [and the Supplier's Expenses], the Supplier agrees on the terms of this agreement to provide the Services to the Client as set out in the Work Plan and in accordance with the Work Schedule.

2.3. [The Client and the Supplier agree that any products of the services provided to the Client by the Supplier in accordance with the Work Plan shall only be used by the Client for the following specific purposes: [    ].]6
2.4. [In the event that the Client wishes to use any products of the Services provided to the Client by the Supplier in accordance with the Work Plan for any purpose other than those specified in sub-clause 2.3 then the prior written consent of the Supplier shall be required, together with an additional payment to be agreed between the parties.]

3. 
Obligations of the Client

3.1. The Client agrees to pay the Supplier's Fee in accordance with the Payment Schedule.

3.2. [The Client agrees to pay to the Supplier the Supplier's Expenses in accordance with the Payment Schedule. ]

3.3. The Client shall provide such reasonable information and assistance to the Supplier as is reasonably required for the proper performance of this agreement and the fulfilment of the Supplier's obligations.

3.4. The Client warrants that it has full power and authority to enter into and perform its obligations under this agreement and is not bound by any previous agreement which adversely affects this agreement.

3.5. The Client confirms and the Supplier can rely on the fact that any and all rights (including intellectual property rights) in any material supplied by or on behalf of the Client to the Supplier under this agreement shall be owned by the Client or the Client has permission to use it and/or use in accordance with this agreement will not violate or infringe any rights of any third party (including intellectual property rights).  The Client also confirms that such material is not obscene, defamatory or in any other way unlawful.

3.6. Unless otherwise agreed by the Supplier, the Client accepts that it is responsible for obtaining all necessary releases, waivers, permissions and licences (and for the payment of any fees in relation to the same) to use any material supplied by or on behalf of the Client to the Supplier for the purposes of this agreement.

3.7. The Client undertakes that the products of the Supplier's Services provided under this agreement shall be entitled to the following credit or acknowledgement: [
].7
3.8. The Client undertakes that the products of the services provided to the Client by the Supplier under this agreement will not be used in an obscene, offensive or derogatory manner and will indemnify the Supplier against the costs, expenses and consequences of any civil or criminal proceedings to which the Supplier is exposed as a consequence.

3.9. The Client acknowledges that the Supplier is entitled to carry out other work for third parties during the term of the agreement.

3.10. The Client agrees that no alteration shall be made to the Work Plan or the Work Schedule without the prior approval of 
the Supplier.

3.11. Unless otherwise agreed by the Supplier, the Client agrees that it shall be responsible for all copyright fees and all other fees (including waiver, release and licence fees) whatsoever and shall indemnify the Supplier against all waiver, release and all other fees (including copyright and licence fees) due to third parties arising from the use of the same for the purposes of and in connection with this agreement. 8
4. Obligations of the Supplier

4.1. The Supplier will use its reasonable endeavours to ensure that the Services and the products of the Services are supplied in accordance with the Work Plan and the Work Schedule.

4.2. The Supplier shall provide his Services under this agreement with reasonable care and skill and the products of its Services will be of satisfactory quality.

4.3. [In respect of the Supplier's Expenses, the Supplier agrees to provide the Client with all receipts or other sufficient evidence of expenditure upon request by the Client.]

4.4. The Supplier confirms that it has full power and authority to enter into this agreement and is not bound by any previous agreement which adversely affects this agreement.

4.5. Save for material provided to the Supplier by or on behalf of the Client, the Supplier confirms that what it creates for the Client shall be original, and will not be obscene, defamatory or in any way unlawful, and that the performance of the obligations by the Supplier under this agreement shall not contravene any rights of any third party.9
4.6. The Supplier acknowledges that the Client may decide at any time not to use the services of the Supplier subject to payment in full of the sums set out in the Payment Schedule.

5. Intellectual Property10
5.1. Subject to sub-clauses 5.2 and 5.3, the Supplier hereby assigns to the Client all  of the Suppliers right title and interest in all intellectual property rights which may arise or be created as consequence of the Supplier providing its Services to the Client in accordance with the Work Plan (whether in existence now or created in the future) throughout the world for the full period and all extensions and renewals thereof SAVE THAT the Supplier does not assign to the Client any intellectual property rights it owns in the Proprietary Tools and instead the Supplier hereby grants to the Client a royalty free, non-exclusive, transferable, perpetual worldwide licence to use and to grant the right to others to use the same for the purposes of this agreement.

5.2. No intellectual property rights will be transferred to the Client pursuant to sub-clause 5.1 unless and until payment in full to the Supplier of all monies due to the Supplier pursuant to the terms of the Payment Schedule and ownership of all such intellectual property rights will remain vested in the Supplier until this time.  Pending such time, the Supplier hereby grants to the Client a non-exclusive, non-transferable, perpetual worldwide licence to use the same for the purposes of this agreement.

5.3. The Supplier shall not be obliged to assign any intellectual property rights in Preparatory Materials it being agreed that:-11
5.3.1. The Client shall have a royalty free non-exclusive freely transferable, perpetual worldwide licence to use and grant the right to others to use the same;

5.3.2. The Supplier will when called on (by reasonable notice) provide to the Client details of any Preparatory Materials that it then holds and afford the Client (or its agents) reasonable facilities to obtain access to the same to enable it to enjoy the rights  referred to in clause 5.3.1.

6. Term and Termination

6.1. This agreement [will commence] [shall be deemed to have commenced] on the Commencement Date.

6.2. The Client shall have the right (on 10 Business Days notice in writing to the Supplier) at any time and for any reason to terminate this agreement subject to payment in full to the Supplier all sums (including those due in the future) set out in the Payment Schedule but the Client will not be liable for any Loss to the Supplier arising as a result of such termination and such termination shall not be a breach of this agreement.

6.3. On or at any time after it becoming aware of the occurrence in respect of one party of an Event of Default (as defined below), the other party (the "Aggrieved Party"), may terminate this agreement immediately by written notice to the defaulting party (the "Defaulting Party").

6.4. "Event of Default" means any of the events set out below.

6.4.1. Non Payment

Failure to pay in full any amount due by it under this agreement in the manner specified in this agreement within 10 Business Days after the Aggrieved Party has delivered a notice to the Defaulting Party demanding payment of the amount due.

6.4.2. Breach of other obligation

The Defaulting Party fails in any material respect to perform or comply with any of its material obligations under this agreement (other than its obligation to pay any amount due) and (if capable of remedy) fails to remedy such failure to the reasonable satisfaction of the Aggrieved Party within 10 Business Days after the service on the Defaulting Party of a notice from the Aggrieved Party specifying the breach and requiring it to be remedied.

6.4.3. Persistent Default

Without prejudice to any other provision of this clause, the Defaulting Party fails to perform or observe in any material respect any material term or terms of this agreement on more than [three] occasions in any consecutive 365 day period whether or not the Defaulting Party has remedied such failure on previous occasions and in respect of which the Defaulting Party has, on at least one previous occasion been served with a notice from the Aggrieved Party specifying the breach and requiring it to be remedied.

6.4.4. Insolvency

An Insolvency Event occurs in respect of the Defaulting Party.

6.4.5. Death, incapacity or bankruptcy

The Defaulting Party dies, becomes permanently incapacitated or has a bankruptcy order made against him.

6.4.6. Validity of Agreement

Any act, condition, authorisation or thing required in order:

6.4.6.1.   to enable the Defaulting Party lawfully to enter into, exercise its rights or perform its obligations under this agreement and any other documents to be executed in connection with it; or

6.4.6.2.   to ensure that the obligations expressed to be assumed by the Defaulting Party in this agreement and any other documents executed in connection with it are lawful, valid and binding.

is not duly done, fulfilled, obtained or performed within any time available to ensure compliance or is terminated, revoked or altered or declared illegal, invalid or unenforceable.

7. Consequences of termination

7.1. The termination or expiry of this agreement shall be without prejudice to any obligations, rights (including right to payment of amounts earned but not invoiced) or liabilities of any of the parties which have accrued before such termination or expiry. If a party exercised a right to terminate under clause 6 (Term and termination) consequent on any breach by the other party, such termination shall be without prejudice to any rights which the party exercising such right may have in respect of such breach.

7.2. The provisions of this clause 7 and clauses 1 (Definitions and Interpretation), 5 (Intellectual Property), 8 (Confidentiality), 13 (Entire Agreement), 14 (Limitation of liability), 15 (General) and 16 (Governing Law and Jurisdiction) of this agreement and of any provision of this agreement which is expressly or by implication to come into effect on or continue in effect after such termination or expiry shall remain in effect notwithstanding termination or expiry of this agreement.

7.3. The Supplier shall upon the expiry or termination of this agreement deliver to the Client all the property of the Client which is in its possession or under its control, save that the Supplier may retain such reference material as the Client may permit for personal use only.

7.4. The Client shall pay to the Supplier the balance of any sums due which have accrued and/or are payable to the expiry or termination date. 

8. Confidentiality

8.1. Subject to sub-clause 8.2, each party shall keep confidential any information which is obtained by it which relates to the other party or to provisions or the subject matter of this agreement or of any document referred to in this agreement (collectively, "Confidential Information").

8.2. Sub-clause 8.1 shall not apply to Confidential Information which:

8.2.1. either party (or its Advisers or Representatives) is required to disclose by any Applicable Law or Competent Authority;

8.2.2. is in or enters the public domain other than as a result of the unauthorised disclosure by a party or its or their Advisers;

8.2.3. is in the possession of either party or their Advisers free from any restriction as to its use or disclosure having been obtained otherwise than from the other party for the purposes of this agreement;

8.2.4. a party has disclosed to any of their Advisers who need to know such information for the purposes of advising in relation to or furthering the provisions of this agreement and who are aware of the obligations of confidentiality and agree to keep the information confidential and not to use any Confidential Information for any purpose other than the purpose for which it was disclosed.

8.3. Any information disclosed pursuant to sub-clause 8.2.1 shall (subject to sub-clause 8.4) be disclosed only after the disclosing party has:

8.3.1. given, where practicable, at least 5 Business Days, written notice to the non-disclosing party of such proposed disclosure;

8.3.2. consulted with the non-disclosing party; and

8.3.3. agreed with the non-disclosing party the content of the disclosure.

8.4. The non-disclosing party may not request amendments under sub-clause 8.3 or otherwise limit disclosure under sub-clause 8.3 in a manner which would prevent the disclosing party from complying with the requirements referred to in sub-clause 8.2.1.

9. Force Majeure

9.1. If a party (the "Affected Party") is prevented from or delayed in performing any of its obligations under this agreement (the "Affected Obligations") the following provisions of this clause shall apply.

9.2. Upon the occurrence of Force Majeure, the Affected Party shall within 5 Business Days give written notice of the occurrence to the other party the "Non-affected Party") specifying the circumstances giving rise to Force Majeure and the period by which it estimates its performance of the Affected Obligations may be delayed or, if performance is entirely prevented or it is unable to make an estimate of the delay, stating that it is so prevented or unable to estimate any period.

9.3. If notice is given within the period specified in sub-clause 9.2 the time for performing the Affected Obligations shall be suspended for any period during which the Affected Party (having complied with its obligations under sub-clause 9.7) is unable to perform or delayed in performing the Affected Obligations by reason of the Force Majeure so notified.

9.4. In the event that either:

9.4.1. the period during which the suspension referred to in sub-clause 9.3 has continued for a continuous period of 30 Business Days or for a period which when aggregated with any early periods of suspension exceeds 30 Business Days; or

9.4.2. at any earlier time the Non-affected Party concludes on reasonable grounds that there is no reasonable prospect that the period during which the suspension referred to in sub-clause 9.3 will terminate will be less than a continuous period of 30 Business Days or a period which when aggregated with any early periods of suspension will exceed 30 Business Days,

then within 30 Business Days following the occurrence of such event the Non-affected Party may terminate this agreement by written notice to the Affected Party.

9.5. If this agreement is terminated in accordance with sub-clause 9.4, each party shall remain liable for any rights and obligations (including the right to payment of amounts earned but not invoiced) and liabilities accrued before such termination and reimbursement at a reasonable rate for all work done but not invoiced but no party shall be liable for any Loss arising as a result of such termination.

9.6. The Affected Party shall use its reasonable endeavours without being obliged to incur any expenditure or cost to:

9.6.1. mitigate the effects of the Force Majeure on the performance of its obligations under this agreement; and

9.6.2. bring the Force Majeure to an end or find a solution by which this agreement may be performed despite the continuance of the Force Majeure.

9.7. During the period of suspension referred to in sub-clause 9.3 the Affected Party shall notify the Non-affected Party regularly in writing of the steps taken to mitigate the effect of the notified Force Majeure with its best estimate as to the period for which such suspension will continue.

10. Notices and other communications

10.1. Where this agreement provides for the giving of notice or the making of any other communication, such notice or communication shall not (unless otherwise expressly provided) be effective unless given or made in writing in English in accordance with the following provisions of this clause.

10.2. Any notice or communication to be given or made under or in connection with this agreement may be:

10.2.1. delivered or sent by post to:

The Supplier


[address]

The Client


[address]

or

10.2.2. sent by fax or email, to:

The Supplier


[fax number]

[email address]

The Client


[fax number]

[email address]

and shall be marked in the case of the Supplier for the attention of [     ] and in the case of the Client for the attention of [          ].

10.3. Any notice or other communication so delivered or sent shall be deemed to have been served at the time when it is received at the address to which it is delivered or sent except that if that time is between 5.30pm on a Relevant Day and 9.00am on the next Relevant Day it shall be deemed to have been served at 9.00am on the second of such Relevant Days.

10.4. Where either party has given notice to the other of any different address or number to be used for the purposes of this clause 10 then such different address or number shall be substituted for that shown above.

10.5. For the purposes of this clause 10:

10.5.1. "Postal Address" means the address shown in sub-clause 10.2 or any different address substituted under sub-clause 10.4;

10.5.2. "Relevant Day" means any day other than a Saturday, Sunday or a day which is a public holiday at the Postal Address of the receiving party;

10.5.3. any reference to a time is to the time at the Postal Address of the receiving party;

10.5.4. reference to a fax or email being received shall, in the case of a party which is a corporate body or partnership, mean receipt at the first device hosting electronic communication services for that corporate body or partnership at which it is received and, in the case of a party who is an individual, shall mean receipt on a device owned (or used for reading electronic communications) by the individual which receipt shall, notwithstanding the provisions of sub-clause 10.3, and in the absence of evidence of earlier receipt, be deemed to have occurred 96 hours after sending.

11. Assignment

A party may not save as expressly or impliedly contained herein, without the written consent of the other party, (such consent not to be unreasonably withheld, or delayed) legally or equitably dispose or attempt to dispose (including by sale, assignment, gift, transfer or charge) of any of its rights or obligations under or in connection with this agreement, nor sub-contract any of its obligations under this agreement nor declare a trust of or allow to be constituted as trust property the benefit of its rights or interests in this agreement.

12. No Set-Off

12.1. Except as required by Applicable Law, all amounts due under this agreement shall be paid in full without any set-off, restriction, condition, withholding or deduction ("Deduction").

12.2. If a Deduction from any payment to be made under this agreement is required by Applicable Law, the party making the payment (the "Paying Party") shall increase the payment to an amount such that the net amount received by the other party (the "Recipient") (after the Deduction and after any Deduction from the increased payment) is equal to the amount which the Recipient would have been entitled to received had no such deduction been required.  If the Recipient receives, utilises and retains a tax benefit as a result of any tax credit available in respect of any Deduction made by the Paying Party in respect of which an increased payment has been made by the Paying Party pursuant to this clause then the Recipient shall pay to the Paying Party (to the extent that it is able to do so without prejudicing the retention of such tax benefit) as soon as reasonably practicable such amount as in the reasonable opinion of the Recipient will leave it in the same position as it would have been in had no such Deduction been required.  The Recipient shall have an absolute discretion as to the manner and order in which it claims any tax reliefs available to it and the Recipient shall not be required to disclose any information relating to its tax affairs to the Paying Party.

13. Entire Agreement

13.1. This agreement constitutes the entire agreement between the parties about the subject matter of this agreement and supersedes all earlier understanding and agreements between any of the parties and all earlier representations by any party about such subject matter.

13.2. The parties have not entered into this agreement in reliance upon any representation, warranty or promise and no such representation or warranty or any other term is to be implied in it whether by virtue of any usage or course of dealing or otherwise except as expressly set out in it.

13.3. If a party has given any representation, warranty or promise then, (except to the extent that it has been set out in this agreement) the party to whom it is given waives any rights or remedies which it may have in respect of it.

13.4. This clause shall not exclude the liability of a party for fraud or fraudulent misrepresentation or concealment or any resulting right to rescind this agreement.

14. Limitation of liability12
14.1. The following provisions of this clause set out the entire financial liability of each party to the other (including any liability for the acts or omissions of its employees, agents and sub-contractors) in respect of any breach of this agreement, any use made or resale by the Client of the Website (or any part thereof) and for any other liability to the other whatsoever (including any liability in tort) under or in connection with this agreement.

14.2. Notwithstanding any other provision of this agreement, neither party's liability under or in connection with this agreement shall be excluded or reduced to the extent that it arises in respect of the following matters:

14.2.1. for death or personal injury caused by negligence;

14.2.2. for fraud or fraudulent misrepresentation;

14.2.3. for breach of clause 9 (Confidential Information); 

14.2.4. for payment of any sums due in accordance with the Payment Schedule; or

14.2.5. for any other matter for which it would be unlawful for the Supplier or Client (as relevant) to exclude or reduce or attempt to exclude or reduce it's liability.

14.3. Subject to sub-clause 14.2 neither Party shall have any liability to the other (including any liability in tort) under or in connection with this agreement for any:

14.3.1. loss of profits;

14.3.2. loss of revenue;

14.3.3. loss of or damage to reputation or goodwill;

14.3.4. loss of opportunity;

14.3.5. wasted management or other staff time; or

14.3.6. losses or liabilities under or in relation to any other contract



in each case whether direct, indirect or consequential; or

14.3.7. for any other indirect or consequential loss.

14.4. The total liability of each party to the other in contract, tort (including negligence or breach of statutory duty), misrepresentation, and/or otherwise howsoever arising under or in connection with this agreement shall be limited to [the contract price].

15. General

The Contracts (Rights of Third Parties) Act 1999

15.1. A person who is not a party has no right to enforce any term of this agreement under the Contracts (Rights of Third Parties) Act 1999.

No Partnership

15.2. This agreement is not intended to and does not operate to create a partnership between the parties, or to authorise any party to act as agent for the other, and neither party shall have authority to act in the name or on behalf of or otherwise to bind the other party.

Default Interest

15.3. If any party fails to pay any amount payable by it under this agreement on the due date the party to whom such amount is payable may charge the defaulting party interest on the overdue amount from the due date up to the date of actual payment, after as well as before judgement, at the rate of [two (2)] per cent per annum above the base rate from time to time of [Barclays] Bank PLC.  Such interest shall accrue on a daily basis, be compounded quarterly and shall be payable on demand.  The parties agree that this clause provides the party to whom such amount is payable with a substantial remedy in respect of any late payment of sums due under this agreement.

Value Added Tax

15.4. All sums payable by the Client to the Supplier under this agreement are exclusive of any value added tax (VAT) that may be payable and the Client shall pay any VAT payable in addition to the sums due to the Supplier under this agreement.

Costs

15.5. Unless otherwise provided in this agreement, each party shall pay its own costs relating to the negotiation, preparation, execution and implementation by it of this agreement.

Waiver and Remedies

15.6. A waiver of any term, provision or condition of, and any consent or approval granted under, this agreement will be valid only if it is in writing, signed by the party giving the waiver or granting the consent or approval.  Any such waiver, consent or approval will be valid only in the particular instance and for the particular purpose for which it is given and will not constitute a waiver of any other right or remedy.

15.7. Any failure (in whole or in part) to exercise or delay in exercising any right, power or remedy ("Right") available under this agreement or in law will not constitute a waiver of that or any other Right nor will any single or partial exercise of any Right preclude any other or further exercise of that or any other Right.  The rights and remedies provided by this agreement are cumulative and (unless otherwise expressly stated in this agreement) and may be exercised without excluding any other rights or remedies available in law.

Counterparts and Fax Exchange and Delivery

15.8. This agreement may be executed in any number of counterparts, each of which, when executed and delivered, is an original, but all the counterparts taken together shall constitute one document.  This agreement shall not take effect until it has been executed by all the parties.  This agreement may be validly exchanged and delivered by fax.

16. Governing law and jurisdiction

This agreement (and any dispute or claim relating to it, its enforceability or its termination) is to be governed by and construed in accordance with English law and the parties hereby irrevocably submit to the non-exclusive jurisdiction of the High Court of England & Wales.

17. Dispute Resolution

Before a party brings Court proceedings to enforce the terms of this agreement it shall contact a senior officer of the other party to explore whether it is possible to settle the dispute by reference to an alternative dispute resolution process the terms or form of which is to be agreed,  Nothing in this clause shall prevent either party applying for an immediate injunction.13
18. Special Conditions

To the extent that the parties have agreed conditions in addition to or as an alternative to any other provision of this agreement Schedule 4 is provided to record the same and Schedule 4 shall (in the event of any conflict or ambiguity with any other part of this agreement), take priority over the rest of this agreement.

This agreement has been entered into on the date shown at the beginning.

Signed by:
[
]

[NAME OF THE CLIENT]

Signed by:
[
]

[NAME OFTHE SUPPLIER]

Schedule 1

Work Plan

This schedule should set out:

· the requirements of the Client; and

· a description of  the Services the Supplier will supply; and

· details of any physical items to be supplied 

including if it is possible  to do so a description or summary of the "Finished Product".

Schedule 2

Work Schedule

This schedule should set out the times, dates and locations at which the Services/products will be supplied by the Supplier to the Client.

Schedule 3

Payment Schedule

This schedule should set out :

· amounts payable by Client to Supplier

· dates payable

· any conditions/terms that have to be fulfilled before any payment is due by Client to Supplier

· the currency in which the sums are to be paid

· whether any invoices will be issued by the Supplier and if so when / what they will state

· where and how all sums are to be paid (e.g. bank account details of Supplier to be given and payment to be made by way of an electronic transfer into the Supplier’s bank account)

Schedule 4

Special Conditions

[See Clause 18]

1 If you want to personalise this document simply word search and replace the defined term "Supplier" throughout with your own business name.


2 See footnote 1.  In similar fashion you could replace "Client" with the actual name of your client.


3 These are introductory words only.  Try to avoid expanding on these words unless absolutely necessary.


4 This date needs to be entered to identify when the agreement is to come into force.


5 This is one of the most important parts of this agreement.  An overriding objective of any written contract is to introduce certainty into a business relationship with the intent of avoiding disputes through misunderstanding.  Accordingly, great care should be taken in defining the Work Plan and Schedule 1 is provided for that purpose.  Schedule 1 should be set out so that there is a reasonably comprehensive description of what is to be done/provided to the Client.  If the development process will be 'organic' by nature, requiring feedback and approvals by the client, then the agreement will need adapting to protect against a subjective negative reaction by the client to the Finished Product.  In such cases a stage payment structure should be considered with 'sign off' or acceptance at each stage.  Be very careful of (a) inserting too many claims which are intended to help you secure the work and are really marketing or advertising 'puff', as they could get construed as legally binding commitments; and (b) using a shortcut of referring back to a course of correspondence or emails, rather than creating a final agreed Work Plan.


6 Details of the specific purposes need to be included; if this is intended.  If not, 2.3 and 2.4 can be deleted.


7 Details of the acknowledgements or credit to be given should be included here.


8 The issue of who takes responsibility for IP rights clearances needs careful consideration.  Obviously the Client should bear the cost, but consider who is obliged to take the steps to get all necessary clearances.  If in doubt at all on this topic seek professional advice and assistance.


9 Some clients may press for a blanket warranty that the entire product is original and that you own all IP rights.  You should resist this given that you may not own all IP.


10 This clause only assigns to the Client the IP rights that the Supplier owns and which arise or are created as a consequence of the Supplier providing its services in accordance with the Work Plan (save for the Proprietary Tools) and only upon payment of all fees due pursuant to the terms of the Payment Schedule.  You should resist assigning all IP rights, as you may not own all IP and you may also wish to use certain IP in the future (i.e. the Proprietary Tools).  If you do not wish to assign any IP rights at all, but merely licence them, you should seek professional advice and assistance.


11 This clause is designed to allow reuse of e.g. film rushes not embodied in the final Product and give the Client the right to use the same (the justification being that it has paid for the creation of the same).


12 The approach taken is to try to make it clear that only direct losses are recoverable by either party.  Examples are given in 14.3 of the types of loss which are not recoverable, save for where clause 14.2 applies.  It is important that if you want to recover some form of loss that you foresee as being important to you in the context of the work you are undertaking, you will need to amend this clause with the help of professional advice.


13 We have created this clause to try to encourage both parties to sort out issues without going to Court.  We can assist with arranging an ADR process if required.
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